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January 28,2003 

VIAELECTRONIC FILING 

Chairman Michael K. Powell 
Federal Communications Commission 
445 12th Street, S .W.  
Washington, D.C. 20554 

Re: W E  Triennial Review, Docket WC 01-338: NecessityofUnbundled 
Dark Fiber Loom 

Dear Chairman Powell: 

Dominion Telecom. h c .  ("Dominion"), by its attorneys, submits this erparte 
letter in the above-captioned UNE Triennial Review proceeding to urge the Commission to 
ensure that all requesting telecommunications carriers, including competitive local exchange 
carriers ("CLECs"), obtain efficient, nondiscriminatory access to unbundled dark fiber IW s 
Specifically, Dominion will demonstrate. as several other caniers have successfully done, that 
dark fiber loops amply meet the statutory impairment standard under Section 251 (d)(2), and 
therefore that the Commission should continue to include it on the list of mandatory unbundled 
network elements ("UNEs"). In addition. Dominion will discuss the lingering obstacles that 
incumbent LECs ("ILECs") are creating to hinder compeling carriers' ability to obtain dark fiber 
loops, and will propose modest alterations to the Commission's rules to remove these obstacles, 
making dark fiber loops available in a commercially meaningful way. 

P .  

E g  , lomt C o m n t s  ofNuVox. KMC. c.spVc, TDS Meurrom M M ,  and SNiP LINK, D w b t  No. 01- 
338. at 77-80 (filed Apr. 5. 2002) ("CLEC Coalition Comments"); Joint Reply Cammcnln ofNuVox. KMC. e.rpire, 
TDS Mouocorn MFN. and S N P  LNK. at 53-57 (filed July 17.2002) ("CLEC Coalition Reply Commcntr"); fi 
Porte Prcscnraiion of El Paro Ncworks, LLC and Convcr~inr Communicationr;, LLC. Docket Nor. 0 1-338 el 01. 
(No". 26.2002) ("El P a r o f i  Porte"); L ~ n e r  from Lawrence R. Freedman. Counscl for Norlight 
Telccommun~catianr. Inc. to Marlene Don& Secrclary. FCC. Docker Nor. 01-338 cf ol. (filed Dcc. 20.2002) 
("Norlight Er Pnne") 
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BACKGROUND 

Dominion is a facilities-based telrcommunkations carrier, incorporated in 
Virginia, that is certified in 16 states as both a CLEC and interexchange carrier (“IXC”). 
Founded in 1997. Dominion’s initial market for entry was long-haul, private line. point-to-point 
optical bandwidth services, typically large capacity circuits used by other telecommunications 
carriers and information sen’ice pmvidm. More recently. Dominion has supplemented its 
camer product offerings with advanced services for business customers, supporting the provision 
of point-to-point broadband services to end-user customen with large telecommunications 
capacity requirements, such as commercial. governmental. and financial institutions in the trans- 
Atlantic reDon. Dominion has targeted a number of cities on its network for those semices. 
including second- and third-tier cities in the Atlantic region. Dominion has to date invested over 
5600 million in its network. amassing over 10,000 route miles (300.000 fiber miles) of facilities. 
We will continue to invest in facilities - our 2003 budget includes the addition of6.000 mute 
miles of fiber - as cuslomer demand for interexchange and advanced services grows. 

In order to provide existing and innovative new advanced services to customers, 
Dominion must have cost-effective access to “last mile” facilities to interconnect with its 
extensive backbone network. Dominion estimates that it may require over 1000 local 
connections during the near term, a large proportion of which will be reachable only over dark 
fiber. Thus, Dominion’s planned buildout requires access to dark fiber loops kom the ILECs at 
TELRIC rates. If these loops are removed from the UNE list. or are not provisioned in an 
efficient. nondiscriminatory manner at TELRIC rates, Dominion will not be able to fully utilize 
its network. and its entry into new markets could be severely curtailed. This result would 
deprive hundreds of potential business customers in Tier 2 and 3 cities, many of whom presently 
have no choice of service provider, from receiving Dominion’s innovative. productivity- 
enhancing services. 

DISCUSSION 

Section 25 l(d)(2) of the Telecommunications Act of 1996 (“1996 Act’) requires 
the Commission to determine “what network elements” should be made available by ILECs to 
requesting carriers pursuant to Section 251(c)(3). In making that determination, the Commission 
must consider whether denying a requesting d e r  access to a particular network element would 
“impair” that carrier’s ability to provide the services that it seeks to offer? Under existing 
Commission roles. dark fiber loops have been deemed lo meet this test and, therefore, they must 
be unbundled.’ The Commission initiated this proceeding based on its promise to engage in a 
three-year review of the UNE mles. and in doing so it will address issues raised by the D.C. 

Sec 47 U S.C. p 251(d)(2) (“In dctcrmirimg what nehrork clernenls should be nude available for purports 
of rubreclion (c)(3), !hc Commission shall consider, at a minimum whether ... lhc farlure to provide WECIS to such 
network clementr would impair lhe abiliiy oflhe te le~~mm~nicai ions cmier  reekrng access to provndr lhc sewices 
that 11 reckr to offer.”). 
’ 47C.F.R.§S1.319(a)(l) .  
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Circuit’s remand of its UNE rules in UniredSfores Telecom Associorion Y FCC. 290 F.3d 415 
(D.C. Cir. 2002) (“USTA”). The USTA c o w  instructed the Commission to establish an 
impairment standard that ‘>oint[s] to sometlung a bit more concrete’A than does its existing 
analysis, specifically with regard to the competitive need for a particular element. As many have 
shown, and Dominion itself demonstrates here, dark fiber is so crucial that it not only meets the 
current impairment standard, but will satisfy virmally any unbundling standard adopted in this 
proceeding. 

Secfion 25I(d)(2) Requires Unbundled Access to Dark Fiber 

In 1998, the Commission unequivocally held that “unbundling dark fiber is 
essential for competition in the provision of advanced services.”’ Reasoning that “bundled 
loops, including fiber. allow competitive LECs to build out their networks gradually,”6 the 
Commission held that “access to the full capabilities ofincumbent LECs’ loop plant nationwide 
will further the goals of the Act.”’ The Commission therefore ordered that dark fiber loops must 
be unbundled “naIionwide.”8 

The Commission found that dark fiber loops must not be distinguished boom “lit” 
loops for purposes of applying Section 252 impairment analysis. That is. the expcnse and delay 
of self-provisioning loops applies regardless of whether the corresponding ILEC loop facility is 
dark or lit.’ Although Dominion agrees that dark fiber loops should be categorized as one type 
of loop Tor purposes of Commission rules,1o it must emphasize that. for purposes of impairment 
analysis, dark fiber is a particular type of facility that is especially crucial for competitive entry 
in largely unserved or underserved areas 

Loops have been recognized even by Congress as a key facility for the creation of 
telecommunications competition.” The Commission has understood for years that the LECs’ 
local loop architecture c m o l  be replicated absent extraordinary time and expense. Accordingly, 
the Commission has repeatedly recognized that competitors cannot reasonably be expected to 
replicate local Ioo~s ,~’  as such an effoti ‘bould be extremely difficult Tor competitive LECs ... 

USTA. 290 F.3d at 425. ’ Implemolrorion of fhe Local Comperirion Provirion3 of the Tdecommunicoriom Act of 1996, CC Docket 
No. 96-98, Third Rspon and Order, I6 FCC Rcd. 3696.3785 1 1% (1998) (‘.UNE Remand Order’’). 

UNE Remand Order. I5 FCC Rcd. a1 3785 7 197. ’ Id., IS  FCC Rcd. at 37861( 2W. 
’ i d ,  lSFCCRcd.ar37861200.  

See id.. 15 FCC Rcd. at 3785 1 196. 
lo Domnion undcrrtnndr that the t o m r r i o n  IS conudcnng whether lo impose use rcrmcriors on IwaI 
loopr. Evcn were USE reruictions lawful under the plam language of Section 25 I(c)(I). which DoMlllon doc3 not 
conccdr. such use restrictions would not be appropnale for dark fibrr Imps bccausc rhcre ficilitici yc not yet in use 
by the lLEC and thcdorc c m o t  be deemed IO btparr existing local a m s  anangcmcntr. 

dcrcnbc h c  facilaier, avch IS local loopr” that an ILEC ‘ h m t  provide for ccrtaln purporcr under” Section 251. H. 
CONF.REP.NO. 104-458,1WhCong.,2dScrr.al 116(1996). 
“ UNERemondOrder. I S F C C R c d . a l 3 7 7 9 ~  183 

The House Conference Rcpon to the I996 Act S L ~ I C I  that ‘We lerm ‘network elsmcnl’ was included 10 
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even to serve businesses in urban districts.”” A full loop “overbuild” would “embroil the 
competitor in lengthy rights-of-way disputes, and would require the unnecessary digging up of 
streets.”“ Even if such a project were technically and politically feasible, it is “prohibitively 
expensive and time-consuming.”’5 In a best-case scenario, the competitor would incur an 
enormous up-front capital expenditure and would incur delays potentially extending a year or 
more in reaching customers. 

The problems identified by the Commission with respect to loop architecture are 
present in both the self-provisioning and the third-party vendor context, and. in Dominion’s 
experience, they persist to this day. As apractical matter, building loop plant continues to be, in 
most cases, prohibitively expensive and time consuming. Dominion’s deployment figures show 
that installing fiber loops costs $20 per foot in Tier 3 and 4 cities, and well over $100 per foot in 
Tier 1 cities such as New York. These figures do not include kancbke and right-of-way fees, 
which cost a minimum of Sl5.000 per year In Atlanta and 5200.000 per year in New York City.’6 
I t  remains unreasonable lo  expect a new entrant lo invest large sums of capilal (or for Wall Street 
to invest such sums) to build loop plant (ubiquitous or even quite limited) before the entrant has 
secured a substantial and secure customer base and revenue stream. Under these circumstances, 
no loop - dark or l i t   can be substituted with self-provisioning “as a practical, economic, and 
operational matter,“ which entails mandatory ~ b u n d l i n g . ~ ’  

Dark fiber loops are especially critical because they often are located in  areas 
where few or no competitors presently serve customeTs. This fact is true of many of Dominion’s 
targeted customers. Indeed, the fact that these loops lie fallow is indication that the ILEC has not 
perceived significant demand for “last mile” transmission capacity. Thus, i f  the Commission 
were lo  relax or abolish dark fiber unbundling. i t  would guaranlee that many largely unserved or 
under-served areas continue to be denied competitive telecommunications choices. And the 
higher productivity that the customers of Dominion and olhcrs would enjoy by virtue Of 

competitive services will i n  all likelihood be lost. This result flatly contravenes the 1996 Act.” 
Thus, dark fiber loops patently qualify under Section 251(d)(2) - even under the USTA court’s 
analysis - and must remain unbundled. 

I’ 

I’ 

deploymnenr. causing lhe Commission IO dcvotc ill r u l e d i n g  authoriry Io its rerolution. See Third Advanced 
Servirer Repon.g 166% n. 375. 
I’ 

I’ 

forced to build out 1a.Q milt facilities IO newcuromers. 
I’ 

’’ 
cos8 ~clccomunicatiolls ~cryiccs to Amencam through lhc imoductionofcampeotim: “Tecbolagical advances 
would be more rapid and services would be more widely available and at lower prices if lelCcommUnicaliom 
markelr were competitive ralher than regulated monopolies.“ H.R. REP. NO. 104-104. 104” Cong.. 2d Serr. a1 48 
(1996) 

UNE Remand Order, I S  FCC Rcd. at 1780. II 185. 
Id.. I 5  FCC Rcd. ill 378 I 1 186. The nghr-of.wny irruc has proved a ri-ficard obstacle Io compefiUvc 

W E  Remand Older. I S  FCC Rcd. a1 37801 183. 
Dominion prcsenrly pays lor francbsrs in 10 locarions. but would require B gma1 deal more II ir wece 

UNE Remand Order. IS FCC Rcd. at 1846 1313. 
Tbc lcgirlahve history of the 1996 Act cmpharucr Congress’s gaalr ofbringing more inuovahve. lower- 
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As several members of Congress recently observed in their letter to yourself and 
fellow Commissioners, the outcome of the UNE Triennial proceeding will have a profound effect 
on the nation’s consumers and small businesses.” Were the Commission to. as these 
representatives put it, “unilaterally dismantle the open network provisions of the 1996 Act,” thal 
effect would be harmful and irreversible. This result would certainlyoccur if the Commission no 
longer requires the unbundling of dark fiber loops. 

The Commission Should Clarifu Rule 51.319(~)(1) to Ensure Eficieni. Nondiscriminalory 
Access lo Dark Fiber Loops 

Despite the Commission’s standing order that dark fiber loops must be unbundled 
for any requesting camiers at TELRlC rates, certain lLECs have maintained policies and 
practices that render them lunctionally unavailable. By manipulating the “definition” of dark 
fiber, feigning ignorance a s  to the capacity and location of facilities. and refusing to connect non- 
contiguous facilities, some ILECs have in fact blocked requesting carriers from leasing dark fiber 
loops. Dominion therefore suggests modest amendments lo existing Rule 51.319(a)(l), the 
definition of loops, to forbid the continuation of such restrictive practices. 

The Definition ofDark Fiber Must Include Loom Not Terminaled on ILEC EquiDment 

The Commission’s dark fiber unbundling requirement is based on the industry 
standard definition: dark fiber is “‘[ulnused fiber through which nu light is transmitlcd, or 
installed fiber optic cable not carrylng a signal.’”’0 In other words, any loop not presently used 
to s e n e  a customer is “dark,” yet remains subject to the same unbundling requirements 
applicable lo operating loops. Despite this broad defnition. ILECs have applied a different, 
more restrictive definition that has the effect of denying access to the vast bulk of dark fiber 
loops: any loop not terminated on ILEC equipment is not dark fiber and need not be unbundled 
at all.‘‘ 

As Is  plain from the definition adopted in the UNE Remand Order, the ILECs 
have assumed, without basis, an incorrect and overly restrictive definition oldark fiber. That 
definition allows the ILECs to avoid compliance with unbundling obligations simply by 
changmg their standard loop provisioning practice, that  Is, to lay new loop fiber without 
terminating it. The ILECs plainly are making a distinction without a difference: the clear object 
o f  the dark fiber unbundling rule is to make as much loop fiber available lo competitors as 
possible. without artificial distinctions as to whether the loop is in use. Moreover, condoning 
such self-regulation by any carrier undermines the Commission’s authority to implement and 
enforce Congress’s mandates. Dominion therefore provides a proposed amendment to Rule 

Lena from Rep. John Conyrrr. Jr.. el 01. IO Michael K. Povcll. Chairman, FCC (January 24, 2003). 
UNE Remnnd Order, I 5  FCC Rcd. at 377 1 n 292 (quoting Harry Newoh Ncwon’r Telcccm Dictionary. 

Several CLECr have discussed this practice. E g  , CLECCoalitian Reply Commentr at  55;  Norlight 0 

,* 

14’ Ed. at 197-98 (Flrltron Publtrhmg, New York 19981). 

Porre at 5-6. El Paro Ex Pnrre at 2-3 

I ,  
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51.319 that will codify the Commission's definition ofdark fiber. as articulated in the UNE 
Remand, to prevent such practices. 

ILECs Must Provide Complete Information About Dark Fiber to Requestine CLECs 

As many commenters have stated throughoul this proceeding. mles mandating the 
unbundling of loops have linle competitive force if not accompanied by ~ I C S  mandating the 
provisioning of loop information. For this reason, the Commission has imposed sophisticated 
mles that require ILECs to provide information about local loops to requesting carriers, including 
their location, composition (for example, copper or fiber), and electrical parameters.'2 These 
rules have been instrumenfal in the development of the competitive broadband industry, and 
most notably competilive Digital Subscriber Line (DSL) services. 

In the context of dark fiber loops, however, the ILECs do not observe the same 
information requirements. As a result, requesting carriers are unable to obtain dark fiber loop 
information - most importantly, its location - except in re onse lo a compleied loop ordcr. 
This system has devolved into a cumbenome guessing game? prevcnting CLECs from p l h g  
their deployment and denying them efficient access to dark fiber loops. Given that I L K S  are 
presently required to provide, and have provided, loop information for xDSL-capable loops, it 
seems self-evident that lLECs do possess some measure of information about the location of 
dark fiber loops. Several state commissions have thus held that failure to provide dark fiber 
information is discriminatory, and have imposed specific information provisioning 
r eq~ i r emen t s .~~  Dominion therefore suggests that. to ensure national uniformity of mles, the 
Commission amend Rule 5 1.3 19 to require the same type of information availability for dark 
fiber loops that presently applies to loops alrcady in use. 

Dark Fiber Provisionine Obliaations Must Include "Patch-Throueh" Arranaements 

Finally, the provisioning ofdark fiber has been significantly restricted due to the 
ILECs' refusal to COMeCt non-contiguous strands oldark fiber to create a complete circuit. 
Presently, ILECs, notably Verizon, will not provide such a complete circuit even where two 
strands terminate to the same wire center or other ccntralized location." LECs will, however, 
splice these dark fiber strands together for their own use. rendering their subsequent refusals 
unreasonable and discriminatory. As is the case with dark fiber loop information. several state 
commissions have adopled dark fiber splicing requirements for this reason.26 Dominion suggests 
that the Commission should adopt similar mles as a matter of federal law, in order to ensure that 
its existing rules for dark fiber unbundling are followed as a maner of ILEC practice. 

See UNE Remand Order. I 5  FCC Rcd a1 3885-86 1 4 2 7 4 3 0  
lkhe CLEC C o a l m n  has termed h s  proccrr I "game or 'BankrLp "' CLEC Coaliuon Comments a1 54 

2, See El P a m  fr Parre at 7. 
See CLEC Caalliion ~ c o l v  Commcnir ai 55 56 See also Norlight Ex Pane ai 7. El Paro Er Pone at 3 4 .  . .  
See El Paso Ex Porte at 5 .  
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Proposed Amended Rule 51.319(a)(I) 

Dominion proposes the following amended Rule 5 1.3 19 to remedy the 
provisioning failures described above. New language appears in bold. Existing language 
governs where no replacement is supplied. 

(a) Local  loo^ and subloog. ’ 

(1) 
distribution frame (or its equivalent) in an incumbent LEC central office, whether o r  not 
terminated to that equipment, and the loop demarcation point at an end-user customer 
premises, whether o r  not connected to equipment, including inside wire owned by the 
incumbent LEC. The local loop network element includes all features, functions, and 
capabilities of such transmission facility. Those features, functions. and capabilities 
include, but are not limited to, dark fiber .... * ’ 

The local loop network element is defined as a transmission facility between a 

(i) Dark fiber. No carrier will be deemed in compliance with the 
requirements of this subsection unless they provide all requesting carriers, 
wherever technically feasible, with (x) information about dark fiber loop 
facilities, including ils location, transmission capability, and physical 
composition, in a just, reasonable and nondiscriminatory manner, and (y) 
completed physical connections between non-contiguous strands of da rk  
fiber loops if a complete and cwtiguous dark fiber loop facility does not exist 
or i s  not available. 

CONCLUSION 

The role of dark fiber in enabling the growth of competition demonstrates that its absence 
would materially impair CLECs in providing competitive services to American consumers. The 
Commission therefore should retain dark fiber loops as an element that must be provided on an 
unbundled basis. and should adopt Dominion’sproposed amendmenls to Rule 51.319 lo ensure 
lhat dark fiber loops are provisioned in just, reasonable and nondiscriminatory manner in keeping 
with Congress’s mandates in Section 25 I .  

Page 7 
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Sincerely, 

Stepdmie A. loyce 
KELLEY DRYE & WARREN LLP 
1200 19" Street. N.W., Suite 500 
Washington. D.C. 20036 
202.95 5.9600 
202.955.9792 fax 

Alan I. Dole 
Director of Regulatory Affairs 
Dominion Telecom, Inc. 
4355 lnnslake Drive 
Glen Allen. VA 23060 
804.565.7695 

Counsel for Dominion Telecorn. Inc. 

Cc: Commissioner Kevin Marlin 
Commissioner Kathleen Abemathy 
Commissioner Michael Copps 
Commissioner Jonathan Adelstein 
William Maher, Chief, Wireline Competition Bureau 
Michelle Carey, Chief. Wireline Competition Bureau Policy Division 
Christopher Libertelli, Legal Advisor to Chairman Powell 
Daniel Gonzalez, Senior Legal Advisor to Commissioner Marlin 
Matthew Brill. Senior Legal Advisor to Commissioner AbemaLhy 
Jordan Goldstein, Senior Legal Advisor lo Commissioner Copps 
Lisa Zaina, Chief Legal Advisor to Commissioner Adelstein 


